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No. 12,104 

QUESTION PRESENTED 


Plaintiff’s opening statement in this case asserted that 
the plaintiff would prove that the plaintiff’s decedent, 
while a passenger for hire on a train owned by the 
defendant, came to her death by falling from the train 
through an open Dutch-type vestibule door at a point on 
the defendant’s right of way where the track curved. It 
was also stated that the vestibule door was open between 
stations when it should have been closed. Plaintiff fur¬ 
ther stated that the decedent was a frail woman of ad¬ 
vanced age and that it was highly improbable that she 
could have opened the door by herself. At the close of 
the opening statement, the trial court directed a verdict 
in favor of the defendant. 

Do the facts as stated warrant an inference of negli¬ 
gence on the part of the defendant which the jury as the 
trier of facts might have drawn? 
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Htriteh States ffimtri of Appeals 

For the District of Columbia Circuit 


No. 12,104 


Robert Livingston Pomeroy, Executor, Estate of 
Elizabeth Eagan Pomeroy, Appellant , 

y. 

Pennsylvania Railroad, a corporation, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This was an action to recover damages for the wrong¬ 
ful death of Elizabeth Eagan Pomeroy. Jurisdiction of 
the case was granted to the District Court by Section 
306, Title 11, District of Columbia Code, 1940. Jurisdic¬ 
tion of this appeal is granted to this court by Section 
1291, Title 28, United States Code. 

STATEMENT OF FACTS 

Elizabeth Eagan Pomeroy, plaintiff’s decedent, was 
found dead along defendant’s right of way about two and 
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one-half miles from the Union Station in the District of 
Columbia. The accident occurred on September 5, 1950. 
The deceased, along with her husband, had become pas¬ 
sengers for hire on defendant’s railroad at Trenton, New 
Jersey, on a train that was destined for Washington, 
D. C. Baltimore, Maryland, was the last stop between 
Trenton and the District of Columbia. Approximately 
five minutes out of the Union Station in Washington, D. C., 
the deceased advised her husband to get the luggage 
dowm from the rack and that she was going out to the 
vestibule to get some air since she felt very warm (Ap¬ 
pendix, p. 10). This was the last that Mrs. Pomeroy was 
seen alive by anybody. Very shortly afterward, a 
brakeman for the defendant’s railroad passed through 
the vestibule in order to announce the arrival of the 
train in Washington and found the vestibule door open. 
He closed it and went into the car in which the Pomeroys 
had been seated to announce the arrival of the train in 
Washington (Appendix, p. 12). 

The body of Mrs. Pomeroy was found some two and 
one-half hours later at a signal bridge approximately 
two and one-half miles from the Union Station in the 
District of Columbia. At the point where the track par¬ 
alleled the signal bridge, there was a curve in the track 
(Appendix, p. 12). 

The accident as described in part in plaintiff’s opening 
statement is as follows: 

There is evidence that the door was open and we say 
that Mrs. Pomeroy given the state of her health 
couldn’t have personally opened those doors; that 
at least it was highly improbable that she could 
have and therefore they must have been open and 
because of the negligence of the Pennsylvania Rail¬ 
road in keeping them open between stations we are 
claiming that they are liable here. . . . (Appendix, 
pp. 13, 14) 
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The evidence will further show that at a point 
where she was presumed to have left this car, that 
is fallen from the car in one way or another—there 
are no eye witnesses as to how she left the car- 
hut the evidence will show that .just prior to that 
point where the train meets the signal bridge there 
is a curve in the Pennsylvania track at that point; 
the amount of the curve I don’t know but it will be 
established on the witness stand by employees of the 
Pennsylvania Railroad Company (Appendix, p. 12). 

* * • * 

The evidence will then show that a brakeman discov¬ 
ered these doors open when nearing Washington, 
and this was his testimony on deposition, that he 
thought there was nothing unusual about these doors 
being open. He closed them and then went into Car 
No. 1708 to announce the arrival of the train in 
Washington and continued on to the other car (Ap¬ 
pendix, p. 12). 

At the close of the opening statement the trial court 
sustained a motion for directed verdict, holding that the 
doctrine of res ipsa loquitor could not be applied to an 
accident such as that described in the opening statement. 

STATEMENT OF POINT RELIED ON 

The trial court erred in directing a verdict for the 
defendant at the close of plaintiff’s opening statement 
for the reason that the doctrine of res ipsa loquitor was 
properly applicable to the accident described, and under 
that doctrine the case was one for the jury. 


SUMMARY OF ARGUMENT 

The accident in which Elizabeth Eagan Pomeroy met 
her death was an unusual one, and by reason of the 
circumstances under which it occurred, the jury might 
properly have inferred that it resulted from the negli- 
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gence of the defendant or its agents. This inference of 
negligence might have been drawn from defendants 
status as a common carrier. 

The exit door on the vestibule of the train was a 
mechanical instrumentality over which the defendant had 
control at all times. The defendant was a common car¬ 
rier upon whom rested the obligation to exercise the 
highest degree of care. Since the door in question should 
have been closed between stations, the happening of the 
accident was itself sufficient to raise an inference of 
negligence and carries upon the defendant the burden of 
a full explanation. The inference thus raised was suffi¬ 
cient to sustain the plaintiff’s case against a motion for 
directed verdict. The jury could reasonably have drawn 
an inference of negligence in that the exit doors in ques¬ 
tion were open and the body of Mrs. Pomeroy was found 
along the right of way. Since such an inference would 
have been legally permissible, the case was one for the 
jury’s determination, and the court’s direction of the ver¬ 
dict was error. 


ARGUMENT 

The defendant’s status as a common carrier was suffi¬ 
cient to support an inference of defendant’s negligence. 
It was, therefore, error for the trial court to direct a 
verdict in favor of defendant. The sole question pre¬ 
sented for the determination of this court is that of the 
trial court’s error in refusing to apply the doctrine of res 
ipsa loquitor to the unusual and—except upon the pre¬ 
mise of defendant’s negligence in the control of the train 
—inexplicable accident in which Mrs. Pomeroy was killed. 
If, because of the fact that the defendant was a common 
carrier, the jury would have been warranted in inferring 
that the defendant was negligent, the direction of the 
verdict by the trial court was clearly error. The uni- 
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versally accepted rule is that negligence is generally a 
question of fact for the jury, and unless the facts are 
undisputed, and reasonable men could not draw different 
inferences from the undisputed facts, the court has no 
authority to direct a verdict. Grand Trunk Badway Co. 
v. Ives, 144 U.S. 408, 417, 36 L. Ed. 485, 12 S. Ct. 679; 
EUis v. Union Pacific Railroad Co., 329 U.S. 649, 91 L. 
Ed. 572, 67 S.Ct. 598; Lowry v. Seaboard Airline Rail¬ 
road Co., 171 F(2d) 625, 630 (CCA 5, 1948); Matsumoto 
v. Chicago & A T .TU Ry. Co., 168 F(2d) 496, 499 (CCA 6, 
1948); McGurty v. Transcontinental <£ Western Air, Inc., 
167 F(2d) 406, 411 (CCA 7, 1948); United States v. 
Douglas Aircraft Co., 169 F(2d) 755, 757 (CCA 9, 1948); 
Long v. Clinton Aviation Co., 180 F(2d) 665, 667 (CCA 
10, 11950). 

In any case such as this, where the jury is warranted 
in inferring negligence, because of the carrier-passenger 
relationship, the case is, a priori, one in which reason¬ 
able men may differ in the inferences to be drawn from 
the facts, and the case necessarily calls for the verdict 
of the jury on the fact issue. Sweeney v. Erving, 228 
U.S. 233, 240, 57 L. Ed. 815, 33 S. Ct. 416; Cole v. Capi¬ 
tal Transit Co., 90 App. D.C. 289, 195 F(2d) 568, 569; 
Estepp v. Norfolk & W. Ry. Co., 192 F(2d) 889, 892 
(CCA 6, 1951); Greene et al. v. Hathaway, 89 App. D.C. 
229, 191 F(2d) 656; Capital Transit Co. v. Jackson, 80 
App. D.C. 162, 164, 149 F(2d) 839, 841, 161 A.L.R. 111Q; 
Smith v. Pennsylvania Central Airlines Corporation, 76 
F. Supp. 940, 943, 6 A.L.R. 2d 521, 523, 524 (D.C. D.C., 
1948). 

These well established rules clearly demonstrate that 
the trial court erroneously directed the verdict in favor 
of the defendant, if the circumstances were such as 
legally to warrant the jury in inferring that the Penn¬ 
sylvania Railroad Company was negligent. The follow- 
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ing discussion will show that such an inference was 
clearly warranted. 

The Defendant Pennsylvania Railroad Company Was a 
Common Carrier and as Such It Owed to the Decedent 
the Duty of the Highest Care. The Fact That the 
Accident Occurred Was Sufficient to Warrant the Jury 
in Inferring that the Defendant Was Negligent. 

As a common carrier, the defendant was obligated to 
exercise the highest degree of care for the safety of 
those persons who were carried in its cars. Cole v. Cap¬ 
ital Transit Co., 90 App. D.C. 2S9, 195 F(2d) 568, 569; 
Capital Transit Co. v. Jackson, 80 App. D.C. 162, 165, 
149 F(2d) 839. 842, 161 A.L.R. 1110; Francis v. Fitzpat¬ 
rick, 67 App. D.C. 69, 89 F(2d) 813; Bell Cab Co. v. 
Coppridge, 81 App. D.C. 337, 158 F(2d) 540. Because 
of this obligation of the defendant to use the highest 
degree of care, the fact that the accident occurred is 
sufficient in the absence of explanation on its part, to 
raise an inference of negligence. Cole v. Capital Transit 
Co., supra; Capital Transit Co. v. Jackson, supra; Glee- 
son v. Virginia Midland Ry. Co., 140 U.S. 435, 35 L.Ed. 
45S, 11 S. Ct. 859. This w T ell-established and salutary 
rule for the protection of passengers arises from the 
fact that the control and management of the vehicle is 
entrusted to the carrier, or its agents, who have volun¬ 
tarily assumed the responsibility of transporting the pas¬ 
senger safely. It applies to carriers of passengers when 
an injury is caused by some act of the defendant or by 
some instrumentality w r hich at the time was under the 
control and management of the defendant, and the acci¬ 
dent was such as wrould not happen in the ordinary 
course if the defendant had used proper care. In the 
absence of explanation by the defendant under such cir¬ 
cumstances, a presumption arises that the injury was 
caused by the defendant’s negligence. 


Under these established rules, the happening of the 
accident would furnish evidentiary support for a finding 
of the jury that the defendant had not properly con¬ 
trolled and maintained its railroad cars. The mere oc¬ 
currence of the accident is sufficient to sustain the plain¬ 
tiff’s case against a motion for directed verdict. Cole v. 
Capital Transit Co., 90 App. D.C. 289, 195 F(2d) 568, 
569. 

The court below asserted that the doctrine of res ipsa 
loquitor was not applicable because the jury would have 
been required to speculate as to whether the accident 
resulted from some cause within the railroad’s control or 
from the act of some third person or the decedent her¬ 
self (Appendix, p. 18). In Estepp v. Norfolk & W. Ry. 
Co., 192 F(2d) 889, (CCA 6, 1951), the court consid¬ 
ered a case factually similar with the present case. It 
was alleged that the decedent, a young boy, was a pas¬ 
senger for hire on defendant’s train, that it was there¬ 
after discovered that the boy was missing from the train, 
that thereafter the crushed and mangled body was found 
near the railroad track. Summary judgment was granted 
on defendant’s motion. The trial court said “Under the 
doctrine of res ipsa loquitor, or rather the rule of law 
which is drawn from that doctrine, it is necessary that 
there be alleged some fact on which the negligence of the 
defendant can be inferred.” The court stated “There is 
a complete absence of probative facts to support even 
a conjecture.” The Court of Appeals reversed applying 
the doctrine of res ipsa loquitor and said that “in the 
absence of explanation by the defendant under such cir¬ 
cumstances a presumption arises that the injury was 
caused by the defendant’s negligence.” 

Tt cannot be disputed that the control of the train was, 
at the time of the accident, being exercised by the de¬ 
fendant. It would be a harsh rule, indeed, if the test of 
control in the present case was the possibility of a third 
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person opening the door. Recent cases in this court lend 
no support to the contention that control was divided 
between the decedent and the defendant. In Safeway 
Stores v. West, 86 App. D.C. 99, 180 F(2d) 25, the plain¬ 
tiff was opening the door at the time the spring broke. 
The defendant contended that it was not in control of the 
instrumentality because the plaintiff herself might have 
caused the spring to break. This court held that fact to 
be immaterial and applied the doctrine of res ipsa loqui- 
tor in the case. In Washington Annapolis Hotel Com¬ 
pany v . Hill, 84 App. D.C. 418, 174 F(2d) 157, this 
court affirmed without opinion a judgment applying the 
doctrine to a case in which the plaintiff was injured 
when a chair in a room he had rented broke. The de¬ 
fendant’s contention was that since the plaintiff was the 
only person in the room when the chair broke, it was in 
the plaintiff’s control rather than the defendant’s. 

In any event, the authorities amply demonstrate that 
the defendant owed the decedent the highest degree of 
care and the fact of the accident alone imposed upon him 
the duty of showing that it had fully performed its obli¬ 
gation to the passenger. Its failure to make such a 
showing would justify the jury in finding the defendant 
negligent. This being so, the trial court was clearly in 
error in directing a verdict against the plaintiff and in 
favor of the defendant. 

CONCLUSION 

It has been demonstrated that the facts asserted in 
plaintiff’s opening statement would have justified the 
jury in inferring that the defendant was negligent, be¬ 
cause the defendant as a common carrier owed the plain¬ 
tiff the duty of the highest degree of care and the occur¬ 
rence of the accident was itself sufficient to raise an in¬ 
ference that it had failed to perform that duty. Under 
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such circumstances, the direction of the verdict by the 
trial court was clearly error and we respectfully submit 
that the judgment should be reversed and a new trial 
granted. 

Respectfully submitted, 

Hyman Smollar 
1625 K Street, N. W. 
Washington 6, D. C. 
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Filed February 20, 1954 

Filed Aug 21 1951 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

ROBERT LIVINGSTON POMEROY, Executor 
Estate of Elizabeth Eagan Pomeroy, deceased 
1255 New Hampshire Avenue, N. W. 
Washington, D. C. 

Plaintiff 


PENNSYLVANIA RAILROAD COMPANY, 

a corporation 
626 14th Street, N. W. 

Washington, D. C. 

and 

WASHINGTON TERMINAL COMPANY, 
a corporation 
Union Station 
Washington, D. C. 

Defendants 

Jury Action 

Civil Action No. 3452—’51 
Complaint 

(Damages for Wrongful Death to Passenger 
on Railroad Train.) 

1. The claim for relief herein on behalf of Robert 
Livingston Pomeroy, Executor of the Estate of Elizabeth 
Eagan Pomeroy, deceased, against Defendants Pennsyl¬ 
vania Railroad Company, a corporation and Washington 
Terminal Company, a corporation, is for an amount in 


3 A 


excess of $3,000 and is within the jurisdiction of thi s 
Court, and is brought under Title 16, Chapter 12, Dis¬ 
trict of Columbia Code, 1940, as amended. 

2. Plaintiff, Robert Livingston Pomeroy, is an adult 
citizen of the United States and a resident of the District 
of Columbia, was duly appointed and qualified in the 
District of Columbia as executor of the Estate of Elizas 
beth Eagan Pomeroy, deceased, and brings this action 
as executor for the recovery of damages in accordance 
with law, plus reasonable expenses for burial of decedent. 

3. Defendant, Pennsylvania Railroad Company, is a 
corporation duly organized in a State and doing business 
in the District of Columbia, and is sued in its own right. 
Defendant, Washington Terminal Company, is a corpora¬ 
tion duly organized and existing under and by virtue of 
the laws of the District of Columbia and is engaged 
therein in the operation of a railroad business as a 
common carrier of passengers, and is sued in its own 

right. 

19 4. Plaintiff sues Defendants jointly and sever¬ 

ally for that, heretofore on the 5th day of Septem¬ 
ber, 1950 Defendants, each and severally were engaged in 
the railroad business in the District of Columbia as com¬ 
mon carriers of passengers, and the deceased, Elizabeth 
Eagan Pomeroy, having purchased a ticket for transpor¬ 
tation from to wit, Trenton, New Jersey, to Washington, 
District of Columbia, was a passenger in a coach owned 
and operated by Defendant, Pennsylvania Railroad Com¬ 
pany on a train operated by Pennsylvania Railroad Com¬ 
pany at said time, and at said time under the control, 
as Plaintiff believed and alleges, of Defendant, Washing¬ 
ton Terminal Company. 

5. That it then and there became the duty of the De¬ 
fendants, and each of said Defendants, by their agents, 
employees and servants to exercise such reasonable and 
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proper management, maintenance, operation, supervision 
and control over the train to see that decedent was trans¬ 
ported safely. Yet Defendants, disregarding their indi¬ 
vidual or joint duties to the Plaintiff in the premises, as 
the case may be, and negligently and carelessly neglect¬ 
ing the same, did fail to exercise such reasonable care, 
management, maintenance, supervision, operation and 
control over the said train, so as to permit the deceased 
to fall or be thrown therefrom on, to wit, the 5th day of 
September, 1950, at or near a point on the property of 
Defendant, Washington Terminal Company, to wit, at the 
base of the Big Tower No. 1338 on the north side of the 
tracks, near the junction of New York and West Virginia 
Avenues, in the District of Columbia, and as a result 
thereof the said decedent received mortal injuries from 
which she died in the District of Columbia on the 5th day 
of September, 1950. 

6. As a result of said wrongful death, the next-of-kin, 
who are her husband and her children, including this 
Plaintiff, sustained pecuniary losses by virtue thereof. 

7. Plaintiff avers that said wrongful and negligent acts 
of Defendants, by and through their agents, in causing 
the death of said decedent, were such that if death had 

not issued, would have entitled said decedent to 
20 maintain an action against said Defendants during 
her lifetime, and to have recovered damages, but 
that no such action for damages was ever brought by 
said decedent. 

WHEREFORE, Plaintiff, Robert Livingston Pomeroy, 
Executor of the Estate of Elizabeth Eagan Pomeroy, 
deceased, and for the benefit of her surviving spouse and 
next-of-kin, demands judgment against said Defendants, 
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or either of them, in the sum of $100,000 in accordance 
with the statute in such case made and provided, besides 
costs. I 

/s/ Catherine McCloskey 
Catherine McCloskey 

/s/ Olive B. Lacy 
Olive B. Lacy 
Attorneys for Plaintiff 
337 Southern Building 
Washington, D. C. 

• • * • 

24 Filed Sep 10 1951 Harry M. Hull, Clerk 

ANSWER 
First Defense 

1. Defendant, the Pennsylvania Railroad Company, 
admits paragraphs 1 and 3 of the complaint. 

i 

2. Defendant is without knowledge or information suf¬ 
ficient to form a belief as to the truth of the averments 
in paragraphs 2 and 6 of the complaint. 

3. This defendant admits that it and the Washington 
Terminal Company were severally engaged in the railroad 
business in the District of Columbia on September 5, 
1950, but is without knowledge or information sufficient 
to form a belief as to the truth of the remaining aver¬ 
ments of paragraph 4 of the complaint. 

4. Defendant denies the averments of paragraphs 5 
and 7 of the complaint. 

5. Defendant denies that the plaintiff, Robert Livings¬ 
ton Pomeroy, is entitled to judgment in the amount of 
$100,000, or in any amount whatsoever. 



25 Second Defense 

Defendant, the Pennsylvania Railroad Company, al¬ 
leges that the death of Elizabeth Eagan Pomeroy, was 
caused in whole or in part, or contributed to by her own 
negligence. 

/s/ Hugh B. Cox 
Hugh B. Cox 

/s/ William M. Aiken 
William M. Aiken 
701 Union Trust Building 
Washington 5, D. C. 

Attorneys for Defendant 
• • • • 

36 Filed Jan 8 1954 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

ROBERT LIVINGSTON POMEROY, 

Executor of the Estate of Elizabeth Eagan Pomeroy 

Plaintiff 

vs. 

PENNSYLVANIA RAILROAD COMPANY, 

a corporation 

Defendant 

Civil No. 3452—51 

Directed Verdict and Judgment 

This cause having come on for hearing on the 8th day 
of January, 1954, before the Court and a jury of good 
and lawful persons of this district, to wit: 

Marcelle T. Turner Evelyn C. McMillan 
Harry G. Eberhart Gertrude C. Contee 
Mabel B. Tolbert Marion V. Gibson 
Mary V. Hurson Frances R. Horwitz 

James T. Trew Howard M. Blackford 

Warren A. Follin Nora F. Pettus 


who, after having been duly sworn to well and truly try 
the issues between Robert Livingston Pomeroy, Executor 
of the Estate of Elizabeth Eagan Pomeroy, deceased, 
plaintiff and Pennsylvania Railroad Company, defendant 
and after this cause is heard and given to the jury in 
charge, they upon their oath say this 8th day of January, 
1954, that they find for the defendant against said plain¬ 
tiff by direction of the Court. 

Wherefore, it is adjudged that said plaintiff take noth¬ 
ing by this action, that said defendant go hence without 
day, be for nothing held and recover of plaintiff his costs 
of defense. 

Harry M. Hull, Clerk, 

By /s/ Raymond D. Clerk 
Deputy Clerk. 

By direction of Judge R. B. Keech. 

• • • • 

37 Filed Jan 14 1954 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 14th day of January, 1954, 
that Robert Livingston Pomeroy, Executor of the Estate 
of Elizabeth Eagan Pomeroy, deceased, hereby appeals 
to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on 
the 8th day of January, 1954 in favor of Pennsylvania 
Railroad Company, a corporation, against said Robert 
Livingston Pomeroy, Executor of the Estate of Elizabeth 
Eagan Pomeroy, deceased. 

i 

/s/ Hyman Smollar 

Attorney for Plaintiff 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ROBERT LIVINGSTON POMEROY, 

Executor of the Estate of 
ELIZABETH EAGAN POMEROY, 
deceased, 

Plaintiff, 

v. 

PENNSYLVANIA RAILROAD COMPANY, 
a corporation, 

Defendant. 

Civil Action No. 3452—51 

Washington, D. C., 
January 8, 1954. 

The above-entitled action came on for trial before the 
HONORABLE RICHMOND B. KEECH, United States 
District Judge, and a jury, at 10:00 o’clock a. m. 

APPEARANCES: 

On behalf of the plaintiff: 

Hyman Smollar, Esq. 

On behalf of the defendant: 

James H. McGlothlin, Esq., and 
James C. McKay, Esq. 

2 Proceedings 

THE DEPUTY CLERK: The case of Pomeroy v. 
Pennsylvania Railroad Company. 

MR. SMOLLAR: Ready for the plaintiff. 

MR. McGLOTHLIN: Ready for the defendant. 
(Thereupon a voir dire examination was had of the 
jury panel, after which the following jurors were sworn 
to try the issues joined:) 
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1. Marcelle T. Turner 7. Evelyn C. McMillan 

2. Harry G. Eberhart 8. Gertrude C. Contee 

3. Mabel B. Tolbert 9. Marion V. Gibson 

4. Mary V. Hurson 10. Frances R. Horwitz 

5. James T. Trew 11. Howard M. Blackford 

6. Warren A. Follin 12. Nora F. Pettus 

Alternate juror No. 1: Robert H. Craig 

Alternate juror No. 2: Gerald F. Daggle. 

THE DEPUTY CLERK: In the case of Pomeroy v. 
Pennsylvania Railroad Company, all witnesses on both 
sides please retire to the corridor until you are called. 

THE COURT: You may proceed if you are ready, 
Mr. Smollar. 

MR. SMOLLAR: Yes, I am, Your Honor. 

Opening Statement on Behalf of the Plaintiff 

MR. SMOLLAR: May it please the Court, Mr. Mc- 
Glothlin, and ladies and gentlemen of the jury : 

3 As you well know from your instructions, and as 

you have sat on juries earlier this month, it is the 
province of the lawyers at this time to speak up on 
behalf of their clients and attempt to give you the story 
of what it is intended to prove by way of testimony on 
the stand so that you will, as jurors, be able to follow 
more closely and understand the facts behind each side 
here; that is, when I am through giving you my opening 
statement Mr. McGlothlin, on behalf of the Pennsylvania 
Railroad Company, will make his opening statement to 
you. 

May I start by saying that this is a relatively simple 
case on the facts, but at the same time it is unique in 
that it rarely happens, and therefore rarely gets into a 
court room. The facts are as follows, as we believe the 
evidence will show them to be: 

On September 5, 1950, and that is the critical date in 
this case, Mrs. Pomeroy, the deceased, a woman 69 years 
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of age, in good health, had boarded, along with her hus¬ 
band Mr. Eugene Pomeroy, a Pennsylvania Railroad 
train at Trenton, New Jersey, for the purpose of going 
to Washington. They boarded a coach car and this coach 
car number was 1708. 

They had been to the home of their son and daughter- 
in-law, Mr. and Mrs. Allan Collins, in Hopewell, New 
Jersey; specifically, they were there to visit them and for 
the purpose of awaiting a new baby that was being 

4 born to their son and the son’s wife. His name 
was Robert Livingston Pomeroy, and he is the 

executor of the estate of his mother, Elizabeth Eagan 
Pomeroy, and he is the plaintiff in this case. 

Robert Livingston Pomeroy—and I want you to get 
these names straight—that is the son, drove his parents 
to the train. They were coming to Washington where 
they lived, and they were also coming ahead of Robert 
Livingston Pomeroy who lived here, too, in order to 
prepare an apartment for them and their new baby at 
1255 New Hampshire Avenue where all parties lived. 

The evidence will show that Mrs. Pomeroy was in 
good spirits; Mr. Pomeroy was in good spirits. They 
got on this train at Trenton. It was a crowded train 
and they had coach car seats. There were no incidents 
on the ride down until approximately five minutes before 
the train pulled into Washington. 

Up to that time both of them had been reading in 
their car. They had been sitting next to each other. Mr. 
Pomeroy got up at Baltimore—Baltimore being the last 
stop from Washington to Trenton—he got up and changed 
his seat to get near a window and get more light. The 
coach at that time had emptied out somewhat. 

That above five minutes before the train was scheduled 
to reach the Union Station in Washington Mrs. Pomeroy 
had touched Mr. Pomeroy’s shoulder and told him 

5 she was feeling very warm and was going out to 
get some air and would he get the baggage down 
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from the baggage carriers, or whatever they might have 
been, and get ready to go. 

This was the last that Mrs. Pomeroy was seen by any¬ 
body alive. She went toward the back of the car. That 
is the only thing we know about it except what the facts 
developed later. 

Now, the evidence will show that car No. 1708 was part 
of train No. 129 as it is designated by the Pennsylvania 
Railroad Company; that it was one of a long series of 
coach cars; there were eight of them. That going into 
Washington it would be two cars behind the dining car. 

The evidence will show, and we agree on this, inciden¬ 
tally, that sometime about a point two and one-half to 
three miles outside of Washington the brakeman, Mr. 
William F. Harrison, while passing through the car no¬ 
ticed that the vestibule door, that is the door going off 
the train—and we will tell you more about that door later 
—the vestibule door was open. 

The evidence will show that this door which is used 
for passengers leaving the train and passengers boarding 
the train is what can be described as a dutch door; it 
has two halves, a bottom half and a top half. In order 
to open the lower half one must open the top half, and then 
the lower half is hinged and that swings open and 
6 latches up against the front of the car. The bot¬ 
tom half has a knob which has to be turned and 
pulled back in order to be latched against the side of 
the car. 

The evidence will show that the body of Mrs. Pomeroy 
was found about tw*o and one-half hours later at a point 
approximately two and a half miles from the Union 
Station, so that when she left the car it must have been 
at least two and a half miles from the Union Station 
and might have been some few hundred feet more, as the 
body continued to go until she landed at that signal 
bridge. 
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The evidence will show that on the way down she was 
in good spirits; there was nothing unusual about her 
behavior; that she had conversations with her husband 
on the way down about where they were going to eat 
when they got into town. They had decided on eating at 
the Washington Terminal since the train was coming in 
about six o’clock, or 5:40, I think the exact time of arri¬ 
val was scheduled for, and the evidence will show that 
although she was a woman of good health she was a frail 
woman and of not much strength, and 69 years old, and 
it was highly improbable that a woman of her physical 
strength and of her age could have opened these doors 
which are very difficult to open at best by ordinary men. 

The evidence will then show that a brakeman discov¬ 
ered these doors open when nearing Washington, and this 
was his testimony on deposition, that he thought 
7 there was nothing unusual about the doors being 
open; he closed them and then went into car No. 
1708 to announce the arrival of the train in Washington, 
and continued on to the other car. 

The evidence will show that he had charge of three 
cars, which was normal routine for him, and that in tak¬ 
ing charge of these cars he collected tickets after each 
stop. That the last stop was Baltimore and he did col¬ 
lect tickets on this train as they left Baltimore. 

The evidence will further show that at a point where 
she was presumed to have left this car, that is fallen from 
the car in one way or another—there are no eye witnesses 
as to how she left the car—but the evidence will show 
that just prior to that point where the train meets the 
signal bridge there is a curve in the Pennsylvania track 
at that point; the amount of the curve I don’t know but 
it will be established on the witness stand by employees 
of the Pennsylvania Railroad Company. 

We have agreed here, so that there is no question about 
the fact that the plaintiff, Robert Livingston Pomeroy, 
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the son, is the duly appointed and acting executor of the 
estate of Elizabeth Eagan Pomeroy. 

As part of our proof we will show that the plaintiff 
and her husband were both 69 years of age at the time 
this accident occurred. 

We will also show at that time that Mr. Eugene 

8 Pomeroy was not employed and had not been for 
sometime prior to September 3, 1950, in a gainful 

way. 

At that time they were living at 1255 New Hampshire 
Avenue in an apartment house which was owned by Mrs. 
Pomeroy. Mrs. Pomeroy also had other assets exclusive 
of her husband. Her husband had no assets at all. All 
of these assets when she died she left by will to her three 
children, so in effect the evidence will show that because 
of this wrongful death of Mrs. Pomeroy Mr. Pomeroy is 
required to be supported by his children, and therefore 
suffered a pecuniary loss. 

The statute permits us to sue here and claim only ac¬ 
tual pecuniary losses. 

THE COURT: I think you made a mistake. You said 
the plaintiff and defendant were both 69 years of age; 
you meant Mr. and Mrs. Pomeroy? 

MR. SMOLLAR: Mr. and Mrs. Pomeroy are both 69 
years of age, and we expect the Court will take judicial 
notice of certain mortality tables which will show that 
the life expectancy of Mr. Pomeroy and Mrs. Pomeroy 
at that time was approximately nine and a half years, 
and therefore she could have expected to enjoy living 
under the experience tables nine and a half years more, 
and our pecuniary loss claim will be on that basis. 

To recapitulate, there is no evidence, as I said, as to 
how Mrs. Pomeroy left this train at the point we 

9 talked about, about two and a half miles from the 
Union Station. There is evidence that the door 

was open, and we say that Mrs. Pomeroy, given the 
state of her health, couldn’t have possibly opened those 
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doors; that at least it is highly improbable that she could 
have, and therefore that they must have been open, and 
because of the negligence of the Pennsylvania Railroad 
Company in keeping them open between stations we are 
claiming that they are liable here, and if we prove our 
case to your satisfaction, we will expect a verdict in ac¬ 
cordance with the law as the Court gives it to you. 

MR. McGLOTHLIN: May we approach the bench? 

THE COURT: Yes. 

(At the bench:) 

MR. McGLOTHLIN: We would like to move for a 
directed verdict on the opening statement, Your Honor. 

I heard nothing that Mr. Smollar said which could 
implicate the railroad. He said it was at least improb¬ 
able that she had opened the door. He made no allega¬ 
tion that anything was wrong with the mechanism of the 
doors in any way. He made no allegation that the train 
was traveling at anything but a lawful speed. His whole 
case is that the lady was on the train; she left her car; 
she was found dead beside the tracks; that when the 
train was a short distance beyond the point where she 
was found dead a door was found open, and it is our 
position that does not make out a prima facie case. 
10 THE COURT: You are relying on the doctrine 
of res ipsa loquitur? 

MR. SMOLLAR: Yes, I am. 

THE COURT: In other words, I don’t think Mr. 
Smollar is contending that there was any specific negli¬ 
gence, are you? 

MR. SMOLLAR: No, unless it develops in the course 
of the trial, Your Honor, but T am not contending that. 

THE COURT: I understand you to say that you are 
not relying on specific negligence but you are relying on 
the doctrine of res ipsa loquitur. 

MR. SMOLLAR: Yes, I am. 

THE COURT: I think I am constrained to grant the 
motion for a directed verdict. 
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I had the good fortune last night of having the benefit 
of what you gave me and what the other gentleman gave 
me, and I had a case that went to the Court of Appeals 
recently—I don’t recall the name—involving the Transit 
Company, I think it was at Fourth and Rhode Island 
Avenue where an attempt was made to rely on the doc¬ 
trine of res ipsa loquitur in the case of a common carrier, 
and I held the doctrine not to be applicable; they at¬ 
tempted to show certain other facts which I don’t recall 
at the minute, but the Court of Appeals said that it was 
proper not to let the case go to the jury on the doctine 
of res ipsa, so under the circumstances I will grant 
11 the motion. 

MR. SMOLLAR: Your Honor, I would like to 
be heard just briefly before you do. 

THE COURT: Certainly. 

MR. SMOLLAR: I am going to rely, in arguing the 
motion for a directed verdict here, on the case that was 
presented by Mr. McGlothlin of the Norfolk & Western 
Railroad v. Estepp, 204 Fed. (2d) 880. I don’t know 
whether Your Honor had an opportunity to look at this 
case. 

THE COURT: I tried to look at them all last night. 

MR. SMOLLAR: That case was tried twice and in 
192 Fed. (2d)—probably we ought to get that volume 
too—the Sixth Circuit reversed a summary judgment of 
the District Court entered on the pleadings in favor of 
the defendant. The facts are substantially the same. As 
a matter of fact, ours are stronger. 

THE COURT: We are not dismissing this on the 
pleadings. 

MR. SMOLLAR: I understand that. 

THE COURT: This is on your opening statement, 
and a very well given opening statement, I would say, 
and it was on that, namely, what you expected to show, 
and all inferences which are fair and proper to be drawn 
therefrom, I conclude as a matter of law, subject of 
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course to your divesting me of my conclusion, that there 
should be a directed verdict. 

12 MR. SMOLLAR: I am merely saying that on 
the same facts and a weaker set of facts the Sixth 

Circuit held in this Estepp case that the doctrine of res 
ipsa applied. 

When it came up again, after a verdict for the plaintiff, 
they then said, Yes, the doctrine of res ipsa applied but 
that it had been completely rebutted by the testimony. 

In this respect the Sixth Circuit departs from the rule 
in this Circuit which says that once you make out a case 
which comes within the doctrine of res ipsa it has to be 
submitted to the jury, so the Sixth Circuit departs from 
that rule, but they do say that in a case that is on all 
fours with ours, if not weaker, and I point that out as 
a res ipsa case, and that is the only thing I found except 
a case involving a statute in Arkansas which says there 
is a presumption. 

THE COURT: This case which I had was Susie Mae 
Williams v. Capital Transit Company, which was a per- 
curiam opinion which reads: 

“In this suit for personal injuries the District Court 
directed a verdict for the defendant. In our opinion the 
appellant was not entitled to go to the jury on the theory 
of res ipsa loquitur and the Court did not err in finding 
no substantial evidence of negligence.” 

13 That was a case where they had res ipsa loquitur 
and also some negligence that they were claiming. 

MR. SMOLLAR: If you recall Cole v. Capital Transit 
Company, all they proved in that case was that the plain¬ 
tiff was a passenger for hire and that there was a sudden 
jolting or sudden stopping, and nothing else, and rested 
the case. 

THE COURT: I had that contended in this case—no, 
they contended in the Williams case that the car careened 
but they didn’t show any violent jerking. 
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MR. SMOLLAR: We show an instrumental point 
within the control of the railroad, and we show that the 
door was open when it should have been closed. That is 
what we show in our opening statement, Your Honor, 
and according to this case it says that we have made out 
a case under the doctrine of res ipsa loquitur. 

THE COURT: I will grant the motion for a directed 
verdict. 

This is an action growing out of the mysterious de¬ 
parture from one of the defendant’s trains of a passenger 
thereon, Mrs. Pomeroy, whose body was later found near 
the railroad track outside the Washington Terminal Yard 
in the District of Columbia, at the foot of a signal bridge 
between the Montana Avenue underpass and Union Sta¬ 
tion. When last seen by anyone prior to her death, Mrs. 

Pomeroy stated to her husband that she felt hot or 
14 faint and left him to go to the end of the car to 
get some air. This action was brought by her hus¬ 
band under the wrongful death statute. 

In the pretrial order plaintiff alleged various acts of 
negligence on the part of the defendant railroad and 
stated plaintiff would also rely on the doctrine of res ipsa 
loquitur. However, in his opening statement, counsel for 
the plaintiff abandoned all claims of specific negligence 
and sought to rely entirely on the doctrine of res ipsa 
loquitur. At the conclusion of the plaintiff’s opening 
statement, counsel for the defendant moved for a directed 
verdict. 

The plaintiff relies for recovery on the fact that the 
vestibule door of the car in which decedent had been rid¬ 
ing was found open sometime after the accident occurred. 
There was no allegation as to how the door happened to 
be open, by whom it was opened, or the length of time 
it had been open. There was no disclaimer that the door 
could have been opened by some third party or by the 
decedent herself, although it was stated that she was a 
rather frail woman, 69 years old, and there was no claim 
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that the door had been opened by an agent of the com¬ 
pany. There was no charge of any defect in the door of 
the car, nor any claim of negligent operation of the train. 
The train consisted of 18 cars, with constant access by 
the many passengers to the vestibules between the car on 
which decedent was traveling and the other cars. It is 
common knowledge that the dutch type doors on 

15 train vestibules are not kept locked, for safety rea¬ 
sons, and can be opened by any person of ordinary 

strength. 

Under this set of facts, assuming that the jury should 
have found all the facts stated by plaintiff’s counsel in 
his opening statement to be true and gathered all reason¬ 
able inferences therefrom, it would have been required to 
speculate as to whether the accident resulted from some 
cause within the railroad’s control or from the act of 
some third person or the decedent herself. 

In view of the fact that the vestibule door was not 
under the exclusive control of the defendant railroad and 
there was no offer to prove that the factors outside de¬ 
fendant’s control did not bring about the accident, the 
doctrine of res ipsa loquitur is inapplicable to the case. 
(Cf. Johnson v. United States, 333 U. S. 46; Jesionowski 
v. Boston & Maine Railroad Company, 329 U. S. 452.) 
Greene v. Hathaway, 89 U. S. Appeals D. C. 229, 191 Fed. 
(2d) 656, may be distinguished from the case at bar in 
that there plaintiff’s counsel in his opening statement 
specifically stated that he would show that the door of 
the taxicab was not opened by the plaintiff or by the 
operator of the cab, the only two persons in the vehicle. 

In Williams v. Capital Transit Company, 204 Fed. (2d) 
404, our Court of Appeals held a directed verdict to be 
proper, on the ground that res ipsa loquitur did 

16 not apply, where the only evidence was that plain¬ 
tiff was a passenger on a common carrier, that the 

car “careened” immediately prior to the alleged accident, 
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and that the plaintiff, who was standing in the aisle, was 
injured when she fell against a seat. 

For the foregoing reasons the Court feels constrained 
to grant the defendants’ motion for a directed verdict. 
The Clerk will call the jury in for that purpose. 

(Thereupon at 11:05 o’clock a. m. the jury returned 
into the jury box, and the following occurred:) 

THE COURT: Ladies and gentlemen of the jury, in 
your absence I have taken this matter up with respective 
counsel, and the Court has concluded that, as a matter of 
law, assuming all the facts to be proven and any reason¬ 
able inferences draw therefrom, the plaintiff in this case 
is not entitled to a verdict. Under those circumstances 
I am directing the Clerk to take your verdict in favor 
of the defendant. 

THE DEPUTY CLERK: Members of the jury, your 
verdict in this case is for the defendant, Pennsylvania 
Railroad Company, against the plaintiff, Robert Livings¬ 
ton Pomeroy, Executor of the Estate of Elizabeth Eagan 
Pomeroy, deceased, by direction of the Court, and that is 
your verdict so say you each and all. 

(The jury indicated in the affirmative.) 

17 (Thereupon the hearing in the above-entitled ac¬ 
tion was concluded.) 
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QUESTION PRESENTED 

In appellee’s opinion the question presented is: 

An elderly lady is travelling toward Washington 
as a passenger on a train of the Pennsylvania Railroad. 
About five minutes from Union Station she tells 
her husband that she is very warm and is going out to 
get some air. She walks toward the rear of the car. 
Shortly thereafter a brakeman passing through the 
rear vestibule of that car finds an outside door fully 
open. He closes the door. It is highly improbable 
that the lady’s strength would have enabled her to 
open the door. Later that day the lady’s dead body 
is found beside the railroad tracks. 

Do these facts entitle the lady’s executor to have 
submitted to a jury the question of whether the rail¬ 
road should be held liable for the lady’s death? 
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COUNTER STATEMENT OF THE CASE 

The facts before this Court are those asserted by 
plaintiff’s counsel in his opening statement, at the 
close of which the Court directed a verdict for the 
defendant. 

On September 5, 1950, the dead body of Elizabeth 
Eagan Pomeroy, plaintiff’s decedent, was found near 
defendant’s tracks about 2% miles from Union Station 
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in the District of Columbia. (Appellant’s App. 9-11) 
That afternoon Mrs. Pomeroy had been a passenger 
with her husband on a coach of a train of the defend¬ 
ant on a trip from Trenton to Washington. (Appel¬ 
lant’s App. 10) When the train was about five min¬ 
utes out of Washington Mrs. Pomeroy told her husband 
that she was very warm and was going out to get some 
air, and asked him to get the baggage ready to go. 
(Appellant’s App. 10-11) She then walked toward the 
rear of the car, and was never again seen alive. (Ap¬ 
pellant’s App. 11) Very shortly thereafter one of 
the defendant’s brakemen found a door open in the 
rear vestibule of the ear in which Mrs. Pomeroy had 
been riding. He closed the door and proceeded with 
his duties. (Appellant’s App. 11-12) There was a 
curve in the track of unknown degree at about that 
point but no evidence that the train lurched or swayed 
at any time. (Appellant’s App. 12) Although it 
was highly improbable that Mrs. Pomeroy could per¬ 
sonally have opened a vestibule door (Appellant’s 
App. 12, 13-14), there is no proof whatever of who 
opened the door, when it was opened, how or why Mrs. 
Pomeroy approached it, or how or why she passed 
through it. 


SUMMARY OF ARGUMENT 

The plaintiff’s contention that he is entitled to have 
submitted to a jury the factual issue of whether the 
decedent’s death was proximately caused by negligence 
of the railroad is based entirely on the doctrine of res 
ipsa loquitur . 

The law of the District of Columbia is that the 
doctrine does not apply to such facts. Moreover, the 
doctrine should not be extended to these facts. 
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A railroad is not an insurer of the safety of its 
passengers. It owes them a high duty of care consistent 
with the practical operation of the railroad, but is 
liable only for an injury caused by a failure to live 
up to that duty. As plaintiff’s counsel candidly ad¬ 
mitted, plaintiff does not contend there was any evi¬ 
dence of any specific violation of that duty of care by 
defendant. 

The doctrine of res ipsa loquitur does not apply to 
the present case for three reasons. First, the cause 
of the decedent’s death is known only to the extent that 
she was killed by striking the ground after leaving 
the train, and that she apparently left the train 
through a vestibule door. It is not known how or 
when the vestibule door became open, or how or why 
the decedent came near it. Second, vestibule doors are 
not within the exclusive control of the defendant. It 
is common knowledge that passengers can and do pass 
freely through the vestibules between the cars of a 
railroad train. Third, it is not shown that the accident 
was unlikely to occur unless the defendant was negli¬ 
gent. The facts proposed to be proved by the plaintiff 
are as consistent with the hypothesis that the defendant 
was not negligent as they are with the hypothesis that 
the defendant was negligent, and hence tend to show 
neither. 

The jurisdictions which have dealt with similar fact 
situations have regularly held the doctrine of res ipsa 
loquitur not applicable 

A holding that the doctrine of res ipsa loquitur was 
applicable to the present situation would in effect make 
the defendant an insurer and thus change the sub¬ 
stantive rule of law. This change of substantive law 
by extending the doctrine of res ipsa loquitur is not 
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warranted. The doctrine is based on the belief that 
where the principal evidence of the cause of an acci¬ 
dent is within the possession of the defendant and 
inaccessible to the injured person, the defendant can 
fairly be required to explain the circumstances. By 
discovery under the Federal Rules a plaintiff now has 
equal access to the evidence. Extension of the doctrine 
is peculiarly inappropriate in this jurisdiction, which 
holds that a plaintiff to whose case the doctrine applies 
is entitled to a jury determination of defendant’s 
liability regardless of the strength of defendant’s 
proof of the absence of negligence. 

ARGUMENT 

The Sole Question in This Appeal is Whether the Doctrine of 
Res Ipsa Loquitur Entitles the Plaintiff to a Jury Deter¬ 
mination of Liability Merely by Showing Death Result¬ 
ing From a Passenger's Wholly Unexplained Departure 
From the Train. 

A Federal District Court is entitled to direct a 
verdict for the defendant on the plaintiff’s opening 
statement where, assuming the facts in this statement 
to be true, the plaintiff has not established a prima 
facie case. Oscanyan v. Winchester Arms Co., 103 
U.S. 261 (1880); McNeill v. Nevius, 88 App. D.C. 49, 
187 F. 2d 81 (D.C. Cir. 1950); Gundersheimer’s Inc. 
v. Bakery & Conf. Workers' Int. TJnion of America, 
73 App. D.C. 352, 119 F. 2d 205 (D.C. Cir. 1941); 
Smith v. O'Brien, 66 App. D.C. 387, 88 F. 2d 769 
(D.C. Cir. 1937). 

The present case does not involve conflicting infer¬ 
ences which may be drawn from the opening statement 
as to the evidence that plaintiff intended to produce. 
Cf., Best v. District of Columbia, 291 U.S. 411 (1934); 
Lucas v. Hamilton Realty Cory., 70 App. D.C. 277,105 
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F. 2d 800 (D.C. Cir. 1939); Greene v. Hathaway, 89 
App. D.C. 229,191F. 2d 656 (D.C. Cir. 1951). Counsel 
for the plaintiff clearly stated what his evidence would 
show. That evidence was equally consistent with the 
hypothesis that the decedent’s death was not caused 
by any negligence of defendant as it was with the 
hypothesis that the decedent’s death was caused by 
the defendant’s negligence. 

It therefore falls within the rule stated by the late 
William Howard Taft, then a Circuit Judge, in Ewing 
v. Goode, 78 Fed. 442, 444 (S.D. Ohio, 1897): “When 
a plaintiff produces evidence that is consistent with an 
hypothesis that the defendant is not negligent and also 
with one that he is, his proof tends to establish neither.” 
See also Hart v. Emery, Bird, Thayer Dry Goods Co., 
233 Mo. App. 312, 118 S.W. 2d 509 (1938); Scarles v. 
Manhattan By. Co., 101 N.Y. 661, 5 N.E. 66 (1886); 
Quinn v. Utah Gas & Coke Co., 42 Utah 113, 129 P. 
362 (1912). 

Counsel for the plaintiff was given the opportunity 
to correct or add to his statement after the motion for 
a directed verdict was made. (Appellant’s App. 14-17) 
Compare Oscanyan v. Winchester Arms Co., supra; 
McGovern v. Hitt, et al., 62 App. D.C. 33, 64 F. 2d 
156 (D.C. Cir. 1933), cert, denied 290 U.S. 637. He 
did not do so, but stated he was not relying on specific 
negligence but on the doctrine of res ipsa loquitur. 
(Appellant’s App. 14-17) The sole question on this 
appeal, therefore, is whether that doctrine entitles a 
plaintiff to a jury determination of liability on proof 
merely of death resulting from a wholly unexplained 
departure from a moving train. 
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On the Facts Stated by Plaintiff's Counsel the Doctrine of 

Bes Ipsa Loquitur Is Not Applicable to the Case at Bar. 

As a common carrier the defendant was under an 
obligation to exercise toward its passengers a high 
degree of care consistent with the practical operation 
of the railroad. Cole v. Capital Transit Co., 90 App. 
D.C. 289, 195 F. 2d 568 (D.C. Cir. 1952) ; Bell Cab Co. 
v. Coppridge, 81 App. D.C. 337, 158 F. 2d 540 (D.C. 
Cir. 1946); 10 Am. Jur. Carriers, § 1245. A common 
carrier, however, is not an insurer. It is only liable 
for injuries to its passengers in the event that they 
are caused by its failure to live up to its duty of care. 
Saveli v. Southern Ry. Co., 93 F. 2d 377 (5th Cir. 
1937); Louisville & N. R. Co. v. Fisher, 155 Fed. 68 
(6th Cir. 1907); New York, N. H. & H. R. Co. v. 
Baker, 98 Fed. 694 (2d Cir. 1899) ; 10 Am. Jur. Car¬ 
riers, § 1236. 

Plaintiff relies primarily on the contention that any 
injury to a passenger of a common carrier requires a 
jury determination of the carrier’s liability. 1 That is 
not the law of this jurisdiction. The doctrine of res 
ipsa loquitur does not justify an inference of negli¬ 
gence on the part of a carrier merely because of an 
injury to a passenger. Williams v. Capital Transit 
Co., 92 App. D.C. 398, 204 F. 2d 404 (D.C. Cir. 1953) ; 
Brown v. Capital Transit Co., 75 App. D.C. 337, 127 
F. 2d 329 (D.C. Cir. 1942), cert, denied 317 U.S. 632; 
Lewis v. Washington Ry. & Electric Co., 52 App. D.C. 
243, 285 Fed. 977 (D.C.’Cir. 1923). 

In Williams v. Capital Transit Co., supra, the plain¬ 
tiff, a streetcar passenger who was standing in the 

1 “In any case such as this, where the jury is warranted in in¬ 
ferring ne<?li<?ence, because of the carrier passenger relationship, 
the case is, a priori, one in which reasonable men may differ in the 
inferences to be drawn from the facts, and the case necessarily calls 
for the verdict of the jury on the fact issue.” Appellant’s 
Brief, p. 5. 
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aisle, testified that “the car started with a jerk and 
started careening around the corner”. (Joint Ap¬ 
pendix on Appeal, Williams v. Capital Transit Co., 
No. 11343, United States Court of Appeals, District of 
Columbia Circuit). The plaintiff was thrown against 
a seat and injured. The trial court directed a verdict 
for the defendant on the ground that the “facts do not 
warrant application of the doctrine of res ipsa loqui¬ 
tur” and that there was no evidence of specific negli¬ 
gence to permit the case to go to the jury. This Court 
affirmed in a per curiam decision, in which it stated: 


“In our opinion the appellant was not entitled to 
go to the jury on the theory of res ipsa loquitur 
and the court did not err in finding no substantial 
evidence of negligence.” (92 App. D.C. at 398, 
204 F. 2d at 404) " 

j 

The same argument had been made in Brown v. 
Capital Transit Co., supra. There the plaintiff had 
been injured in a fall which occurred w-hcn she was 
alighting from a streetcar. In that fall she had lost 
the heel of her shoe and had testified her heel had 


been pulled off by something on the platform. 
The plaintiff in that case proceeded on a theory 
identical with that advanced by the appellant in this 
case, that the doctrine of res ipsa loquitur was appli¬ 
cable because the injury had occurred to a passenger 


while dismounting from the streetcar. This Court held 


that oil these facts the doctrine w*as not applicable. 1 


1 The very recent case of Kiefer v. Capital Transit Co. (No. 
117G9, D.C. Cir. April 22, 1954), is to the same effect. In a per 
curiam affirmance of judgment on a directed verdict for the car¬ 
rier, the action being based on a passenger’s fall while alighting, 
this Court said: “We affirm. The cause of the fall was left in 
such uncertainty at the conclusion of appellant’s case that to per¬ 
mit the jury to attribute the claimed injuries to the negligence of 
appellee would be too speculative to warrant submission of the 
issue to them.” 
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Despite uncontradicted proof that the plaintiff in 
both the Williams and the Brown cases had received 
an injury while a passenger on a common carrier, this 
Court held that they were not entitled to a jury deter¬ 
mination of liability. These cases make it clear that 
the doctrine of res ipsa loquitur does not apply as a 
matter of course to all injuries received by passengers 
on common carriers, but that it is applicable only if 
the recognized prerequisites for its application exist. 

These conditions were set forth in Washington Loan 
<£• Trust Company v. Hickey, 78 App. D.C. 59, 137 F. 
2d 677 (D.C. Cir. 1943), as follows: 

“The principle in question is simply that when 
the cause of an accident is (1) known, (2) in the 
defendant’s control, and (3) unlikely to do harm 
unless the person in control is negligent, the de¬ 
fendant’s negligence may be inferred without 
additional evidence.” (78 App. D.C. at 61, 137 F. 
(2d) at 679) 

See Sweeney v. Erving, 228 U.S.233 (1913) ;San Juan 
Light <£ Transit Co. v. Bequena, 224 U.S. 89 (1912). 
In the present case none of these three conditions for 
the application of the principle of res ipsa loquitur 
exists. 

The Proximate Cause of Decedent's Death Is Not Known. 

Of these three criteria only the first is even partially 
satisfied. To be sure the immediate cause of the de¬ 
cedent’s death is known to be her impact with the 
ground alongside the defendant’s track. But the 
proximate cause of how T she came to be falling through 
the air outside a moving train, so that the final impact 
was inevitable, is unknown. It may be possible to 
assume that the decedent left the defendant’s train 
through the vestibule door which was found open 
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shortly thereafter, but the record contains no hint of 
how or why Mrs. Pomeroy came close enough to the 
door to go through it. There is no evidence of a lurch 
or sway of the train that could have impelled her 
toward the door, and mere entrance on the vestibule 
platform, equal in width to a railroad car, would not 
in itself cause her to go through an outside door, 
whether such door was open when she entered the ves¬ 
tibule or was opened thereafter. The only clue as to 
why she may have approached the door so close as to 
go through it is her expressed desire for air. Was 
the door open when she entered the platform or was it 
opened thereafter by some one unknown, at her re¬ 
quest or otherwise? Did she step out inadvertently 
or intentionally? Did she become faint and fall out? 
Was she jostled by some other passenger going 
through the vestibule? All is unknown—the cause is 
pure speculation. No facts stated in the opening other 
than the decedent’s desire for air and that it is im¬ 
probable that she herself could have opened the door 
bear on these mysteries. 

In any event, it is not determinative of this appeal 
whether or not plaintiff has satisfied this first criterion 
for application of the doctrine, certainty of the cause. 
The opening statement failed to satisfy the other two 
criteria for application of the doctrine of res ipsa 
loquitur. 

The Cause of Decedent's Death Was Not In The 
Control of the Defendant. 

Assuming for sake of argument that an open vesti¬ 
bule door is deemed the proximate cause of decedent’s 
death, that cause v r as not within the control of the de¬ 
fendant. The defendant was under no obligation to 
lock the vestibule doors. It is a matter of common 
knowledge that all passengers on a railroad train have 
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an access to the vestibule doors equal to that of the 
railroad’s agents. Those doors were not under the con¬ 
trol of the defendant. The issue of control over ves¬ 
tibule doors was dealt with by the Court of Appeals 
for the Sixth Circuit in Norfolk & Western Ry. Co. v. 
Estepp, 204 F. 2d 880 (6th Cir. 1953) which stated the 
rule as follows: 

“We are cited to and have found no case holding 
that the railroad company rested under an obliga¬ 
tion to lock the vestibule doors. The locking of 
passenger cars on a train for safety so as to pre¬ 
vent the entrance of robbers is not the usual 
routine. The doors in general are built so as to 
be easily opened for and by passengers as well as 
by trainmen. The safety of passengers as well as 
their convenience requires this.” (204 F. (2d) 
882) 

The court then concluded that the vestibule doors were 
not under the exclusive control of the defendant. A 
similar result was reached by the Court of Appeals of 
Louisiana in Brott v. Texas <£ Pacific Ry. Co., 35 So. 
2d 801 (La. App. 1948). 

The result in these cases is consistent with the rule 
generally followed by the courts in cases involving 
injury to a passenger by a falling window. When 
there is no evidence that the window was fixed in 
its position by the agents of the railroad or that the 
fall was due to defective condition of the window, the 
courts, relying on the fact that passengers can open 
or shut the windows, have held that the doctrine of res 
ipsa loquitur is not applicable. See, Saunders v. Nor¬ 
folk d Western Ry. Co., 185 N.C. 289, 117 S.E. 4 
(1923); Boucher v. Boston dc M. R. Co., 76 N.H. 91, 79 
A. 993 (1911); Murphy v. Boston Elevated R. Co., 229 
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Mass. 38, 118 N.E. 191 (1918); Chadwick v. Louisville 
<& Nashville RR. Co., 213 Ky. 831, 281 S.W. 1018 
(1926); cf. Louisville <Sc Nashville RR. Co. v. Chatters, 
279 U.S. 320 (1929). 

The cases of Safeway Stores v. West, 86 App. D.C. 
99,180 Fed. 25 (D.C. Cir. 1950), cert, denied, 339 U.S. 
952, and Washington Annapolis Hotel Co. v. Hill, 84 
App. D.C. 418, 174 F. 2d 157 (D.C. Cir. 1949), relied 
on by appellant, are not in point. Both these cases 
involved injuries from defective appliances. They 
were, respectively, a door spring and a chair in a hotel 
room. In both cases there was evidence that the in¬ 
jury was solely the result of the defective condition 
of the object. The inspection and maintenance of the 
object were within the exclusive control of the defend¬ 
ant; the object was a type that would not normally be 
defective unless there was negligence in the inspection. 
The doctrine of res ipsa loquitur was therefore 
applicable. 

Unlike those cases, the outer door of a railroad coach 
and the opening of it are not within the control of the 
railroad or its employees. Any passenger is free to 
pass through the vestibule whenever he desires. The 
door is unlocked and its mechanism is simple. Any 
passenger could enter the vestibule, just as Mrs. 
Pomeroy did, and any passenger could open the door. 
Hence, the essential element of a defendant’s control 
over the cause of the accident, an essential for the 
application of the doctrine of res ipsa loquitur, finds 
no support in the plaintiff’s opening statement. 

The Accident Was Not One Which Was Unlikely To Occur 
Unless the Defendant Had Been Negligent. 

The third prerequisite for the application of the 
doctrine is that the accident be one not likely to occur 
unless the defendant was negligent in the exercise of 
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its control over the cause of the accident. Washington 
Loan d Trust Co. v. Hickey, supra. This prerequisite 
necessitates consideration of the duty of defendant to 
a passenger, and the possibilities that the accident did 
or did not result from a violation of any such duty. 

Defendant has a high duty of care toward its pas¬ 
sengers, but not such a duty of care as to be inconsist¬ 
ent with the practical operations of the railroad. See, 
Pitcher v. Old Colony St. By. Co., 196 Mass. 69, 81 
N.E. 876 (1907); 10 Am. Jur. Carriers, § 1245. For 
example, the defendant had no duty to keep a train¬ 
man on every platform. Nor was the defendant obli¬ 
gated to lock every vestibule door. Indeed, as the court 
indicated in Norfolk d Western By. Co. v. Estepp, 
supra, to do so might have been a violation of its duty 
to its passengers. 

A duty of care owed by the defendant to the de¬ 
cedent would have been violated if an agent of the 
defendant had opened a vestibule door and then gone 
away leaving it unguarded. But if another passenger 
had opened the vestibule door, no duty of care was vio¬ 
lated unless it had remained open so long that defend¬ 
ant’s agents in the exercise of reasonable care should 
have discovered and closed it Mendclson v. Davis, 281 
Fed. 18, 21 (8th Cir. 1922). Compare Akin v. Chicago 
d N. W. By. Co., 21 F. 2d 1000 (8th Cir. 1927) (Duty 
of care not violated by a thin film of ice on vestibule 
where no showing of lack of due care in not discover¬ 
ing and removing it); Bassel v. Hines, 269 Fed. 231 
(6th Cir. 1920) (Duty of care violated in not remov¬ 
ing footstool in train aisle only if it was there an unrea¬ 
sonable time) ; Costello v. Chicago, B. I. d P. By., 205 
Iowa 1077, 217 N.W. 434 (1928) (Same as to lug¬ 
gage) ; Kunz v. Connecticut Co., 127 Conn. 364, 16 A. 
2d 831 (1940) (Same as to bolts on floor of bus). 
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Probable causation, as well as probable failure of 
duty, is an element in the question of whether this ac¬ 
cident would not have happened without fault of 
defendant. Thus, even if plaintiff’s statement could 
support an inference of failure of duty—as it cannot— 
it is nevertheless inadequate because it provides no 
basis for an inference that such failure was the prob¬ 
able cause of the death. Even if it were to be assumed 
the door had been left open by an agent of the defend¬ 
ant or opened by a passenger and not discovered after 
an unreasonable time (assumptions which have no sup¬ 
port whatever in the record), such failure of duty 
would not be the proximate cause of the death if the 
decedent had knowingly walked over close to the 
open door. If decedent knew that the door was 
open, or asked that it be opened, and went over 
close to the door and slipped or fell, her voluntary 
actions, not any violation of a duty of care on the part 
of the defendant, caused her death. This follows 
from the principle established by the cases holding 
that a passenger attempting to alight, or getting on 
the steps preparing to alight, before a common car¬ 
rier has stopped cannot recover notwithstanding the 
fact that the carrier had negligently left the doors 
open. Simmons v. Wells, 323 Mo. 882, 20 S.W. 2d 
659 (1929) ; Zelman v. Pennsylvania R. Co,, 93 N.J.L. 
57, 107 A. 442 (1919); Butler v. New Orleans Public 
Service Inc., 173 So. 209 (La. App. 1937) ; Georgia R. 
cC* Electric Co. v. Gatlin, 142 Ga. 293, 82 S.E. 888 
(1914). 

In his opening statement, counsel for the plaintiff 
asserted no facts which made it appear that it was 
any more likely that decedent’s death was caused by 
negligence on the part of the defendant than that it 
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was caused by circumstances for which the defendant 
was not responsible. 

On the facts stated the decedent’s departure from 
the train could have resulted from a variety of causes. 
These facts neither exclude the possibility that the de¬ 
cedent’s death might have been caused by some negli¬ 
gence on the part of the defendant nor do they exclude 
the possibility that the death was the result of causes 
for which the defendant was not responsible. The 
door could have been opened by someone else a suffi¬ 
ciently short period of time before the decedent came 
to the vestibule so that the defendant had no reason¬ 
able chance to discover it. It could have been opened 
by someone else after she entered the vestibule. Irre¬ 
spective of the length of time the door had been open, 
it is possible that the decedent went over close to an 
open door for the purpose of getting air, or inadvert¬ 
ently tripped or fainted. The possibility is not 
totally excluded that she opened the door herself. 

Before the doctrine of res ipsa loquitur can be 
applied a plaintiff must show that the injury was one 
which would not normally happen unless the defend¬ 
ant had violated a duty to the plaintiff in the exercise 
of its control over the cause of the injury. This the 
plaintiff has not done. The plaintiff has merely indi¬ 
cated that he will produce evidence which is just as 
consistent with the hypothesis that the injury could 
have happened 'without the negligence of the defend¬ 
ant as it is with the hypothesis that it 'would not have 
happened unless the defendant had been negligent. 
Such evidence tends to prove neither hypothesis and 
does not satisfy this condition for the application of 
the doctrine of res ipsa loquitur. Ewing v. Goode, 
78 Fed. 442 (S.D. Ohio 1897); Tlart v. Emery, Bird, 
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Thayer Dry Goods Co., 233 Mo. App. 312, 118 S.W. 
2d 509 (1938); Searles v. Manhattan By. Co., 101 N.Y. 
661, 5 N.E. 66 (1886); Quinn v. Utah Gas & Coke Co., 
42 Utah 113, 129 P. 362 (1912). 

This principle has been recognized by this Court in 
Brown v. Capital Transit Co., supra, a case which con¬ 
trols the case at bar. This Court held the doctrine of 
res ipsa loquitur inapplicable on the following 
grounds: 

“Where, as here, it is a matter of surmise that the 
damage was due to a cause for which the defend¬ 
ant is liable, the doctrine is inapplicable. If causes 
other than the negligence of the defendant might 
have produced the accident, the plaintiff is bound 
to exclude the operation of such causes by a fair 
preponderance of the evidence. Here the sum and 
substance of appellant’s evidence is that an injury 
occurred. 

“We are of opinion that the trial court, in di¬ 
recting the verdict, properly took away from the 
jury the opportunity to guess and speculate, as 
thev must have done to reach a verdict in this 
case.” (38 App. D.C. at 338, 127 F. 2d at 330) 

In the instant case, “it is a matter of surmise that 
the damage was due to a cause for which the defendant 
is liable.” In the instant ease, “causes other than the 
negligence of the defendant might have produced the 
accident”. In the instant case, the plaintiff has not 
indicated that he intends to offer evidence which will 
“exclude the operation of such causes by a fair pre¬ 
ponderance of the evidence”. On the basis of this 
evidence, a jury in the instant case would have had 
“to guess and speculate” to reach a verdict. For these 
reasons the court below properly directed a verdict 
for the defendant. i 
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Two cases in the District of Columbia which the 
plaintiff cites are not applicable to this case. The first 
is Capital Transit Co. v. Jackson, 80 App. D.C. 162, 
149 F. 2d 839 (D.C. Cir. 1945); cert, denied, 326 
U.S. 762. There the plaintiff was a passenger on a 
streetcar and was injured as a result of a collision be¬ 
tween the streetcar and a truck. The plaintiff offered 
no evidence at the trial other than her status as a 
passenger, the fact of collision, and her injuries, and 
relied on the doctrine of res ipsa loquitur. This Court 
held that this doctrine was properly applied to take 
the case to the jury against the Capital Transit Com¬ 
pany but not as against the operator of the truck. 
This Court rejected the argument that the accident 
might have been caused by the sole negligence of the 
truck on the ground that management and control of 
the streetcar were entrusted to the defendant’s em¬ 
ployee with no obligation whatsoever on a passenger 
to be on watch against a collision, and that therefore 
the happening of the collision was sufficient to permit 
the jury to infer negligence of the carrier. 

Application of the doctrine of res ipsa loquitur in a 
collision ease is no authority for its application in the 
case of a mysterious disappearance from a train. This 
is recognized in the second Estepp case, supra. There 
the Court said at 204 F. 2d 881-882: 

“. . . no evidence was presented that the train or 
any part of it caused the injury. This is not the 
usual case of train accident due to collision, de¬ 
railment ... or injury from passing trains or 
objects near the track. In such case an infer¬ 
ence arises from the happening of the accident 
that negligence exists, because such accidents do 
not occur in the absence of negligence upon the 
part of the carrier. Here the only part" of the 
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train claimed to be involved in the accident was 
one of the vestibule doors. Defendant showed 
that these were not defective and also showed that 
no violent lurch or bump occurred at the point 
of the accident which might have jerked the boy 
out on the track.” 

In this case plaintiff does not assert either that there 
was any defect in the door or that there was any lurch. 

A further distinction is that in the Jackson case no 
action by the injured party was involved. The plain¬ 
tiff, a passenger, had nothing to do with the operation, 
speed or direction of the vehicle involved in the col¬ 
lision. In the present ease, however, the activities of 
the decedent were essential in the chain of events that 
led to her disappearance. The decedent went toward 
the rear of the car and presumably entered the vesti¬ 
bule on her own initiative. The situation is quite dif¬ 
ferent from what it would have been had the decedent 
been injured through a train wreck while she had 
been sitting in her seat. 

The other case on which the plaintiff relied below, 
Greene v. Hathaway, 89 App. D.C. 229, 191 F. 2d 656 
(D.C. Cir. 1951) is clearly distinguishable. There the 
plaintiff was a four-year-old girl and was injured in 
a fall from a rear seat of an automobile. The defend¬ 
ant was responsible both for the operation of the auto¬ 
mobile by the driver and for its maintenance. The 
only other passenger at the time was a fourteen-year- 
old girl who was riding in the back seat with the plain¬ 
tiff. Under the circumstances, the driver, and hence 
the defendant, was responsible for seeing that the door 
was properly shut. Counsel for the plaintiff stated 
that his evidence would show that no person in the cab 
touched the door or did anything which caused it to 
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open. There the plaintiff had met the test in Brown 
v. Capital Transit Co., supra, by offering to exclude 
any cause of the accident for which the defendant was 
not responsible. The plaintiff in the case at bar has 
not met this test. 

Decisions in Other Jurisdictions Refuse to Apply the Doctrine 
of Res Ipsa Loquitur to the Situation Involved in the Case 
at Bar. 

The decision of the court below is supported by the 
great weight of authority in other jurisdictions. In¬ 
deed, only the Estepp decision on the pleadings even 
seems to support the plaintiff’s position, and, as we 
shall show later, in that litigation the question of lia¬ 
bility was never allowed to go to the jury. Estepp v. 
Norfolk & Western By. Co., 192 F. 2d 889 (6th Cir. 
1951). With the exception of that one case, the courts 
which have considered unexplained disappearances 
from trains have universally held that the plaintiff has 
no basis to impose liability on the railroad in the ab¬ 
sence of proof of specific negligence. Plaintiff’s coun¬ 
sel in this action has candidly conceded the absence of 
any proof of specific negligence by defendant. Hence 
we need not deal with the cases where there was evi¬ 
dence that the railroad’s employees themselves left the 
vestibule door or trap door open and unguarded, or 
proof that they failed to inspect the doors with suffi¬ 
cient regularity, or with the cases where there was evi¬ 
dence of excessive speed or a violent lurch which caused 
a passenger walking through the vestibule to be thrown 
through an open door. Similarly, it is not necessary 
to consider eases where there was evidence that the 
equipment was defective and there was not adquate in¬ 
spection, or that there was such poor light that a person 
might reasonably mistake a vestibule door for a pas- 
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sageway proceeding into the next car, or that other cir¬ 
cumstances made the passageway inherently dangerous. 
In all such cases there was direct evidence of specific 
negligence, and there is none here. It is also not neces¬ 
sary to consider the cases where liability of the rail¬ 
road is based on a statute. 

In the only relevant decisions, those in which the 
proof is merely an unexplained disappearance from a 
train, the courts almost universally have held that the 
jury should not be permitted to speculate on the 
possibility of negligence by the defendant, and have 
denied recovery. Thus in Maher v. Boston & A. R. 
Co., 304 Mass. 641, 24 N.E. 2d 513 (1939), the decedent 
was killed as a result of a fall from a vestibule door 
while passing through the cars of a train operated by 
defendant. There was no evidence of an excessive 
lurch. There was evidence that a door had been open 
for some period but it was not shown that this was 
the door through which the decedent left the train. 
The Supreme Judicial Court of Massachusetts upheld 
the action of the court below in directing a verdict for 
the defendant. The court stated its reasons as follows: 

4 ‘The mere fact that at the moment of the accident 
some vestibule door was open and the decedent 
fell through it, would not warrant a finding of 
negligence. . ..” (24 N.E. 2d at 514) 

A similar result was reached in Cannon v. Louisville 
& Nash ville R. Co., 252 Ala. 571, 42 So. 2d 340 (1949) ; 
TL'art v. St. Louis & San Francisco R. Co., 80 Kan. 699, 
102 P. 1101 (1909); Brown v. Union Pacific R. Co., 
81 Kan. 701, 106 P. 1001 (1910) ; Gayle’s AdministrOr 
tor v. Louisville & Nashville R. Co., 163 Ky. 459, 173 
S.W. 113 (1915); Holland v. Boston & Maine RR. Co., 
279 Mass. 342, 181 N.E. 217 (1932); Dolan v. Boston 
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d- Maine RR. Co., 323 Mass. 532, 105 N.E. 2d 376 
(1952); Wright v. Central RB. Co. of New Jersey, 
124 N.J.L. 113, 11 A. 2d 20 (1940). In all of these 
cases the court based its decision on the ground that 
to have permitted the case to go to the jury would 
have been to permit them to indulge in speculation. 

Plaintiff naturally relies heavily on the initial deci¬ 
sion on the pleadings in the litigation arising from the 
mysterious disappearance of Larry Estepp from a 
train of the Norfolk & Western Railway. Estepp v. 
Norfolk <£ Western Ry. Co., 192 F. 2d 889 (6th Cir. 
1951). The amended petition in that case alleged that 
Larry had been a passenger on the train, that the train 
and all equipment and appliances were exclusively 
controlled and managed by the defendant, that Larry 
was killed by and through the negligence of defendant 
and its agents, and that the circumstances of the kill¬ 
ing were such that in the ordinary course of things it 
would not have happened if defendants and its agents 
had used proper care for the safety of Larry. The 
only specific facts alleged were that Larry was a pas¬ 
senger on the train, that at a certain point it was dis¬ 
covered that he was no longer aboard it, and that his 
dead bodv was later found near the tracks. The trial 

a/ 

court granted defendant’s motion for summary judg¬ 
ment on the ground that there was no issue as to a 
material fact and that res ipsa loquitur was not appli¬ 
cable in the absence of some fact from which negli¬ 
gence could be inferred. Judge Allen, -writing for the 
6th Circuit Court of Appeals, held that under the law 
of Kentucky which was controlling a general allega¬ 
tion of negligence is sufficient to permit proof of any 
specific negligence. She further held that under Ken¬ 
tucky law the doctrine of res ipsa loquitur merely re- 
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r quires the defendant to go forward with proof and 
that at the trial of the case it might appear that a 
directed verdict for the defendant was required. The 
court was hence addressing itself merely to the inter¬ 
pretation of Kentucky law, and held only that under 
that law an unexplained disappearance coupled with 
allegations of general negligence caused by an instru¬ 
mentality under the exclusive control of the defendant 
placed on the defendant the burden of going forward 
with proof of the surrounding circumstances. 

The inapplicability of this first Estepp decision to 
the present case is manifest from Judge Allen’s deci¬ 
sion in the same litigation on the appeal after trial. 
Norfolk <£ Western By. Co. v. Estepp, 204 F. 2d 880 
(6th Cir. 1953). At the trial it had been proved that 
Larry was somewhat reluctant to make the trip and 
that at a stop 18 miles before his disappearance he had 
been ordered by a trainman from a vestibule back into 
the car. The plaintiff had introduced no independent 
evidence of negligence. The trial court allowed the case 
to go to the jury which returned a verdict for the plain¬ 
tiff. Judge Allen, writing for a unanimous court, held 
that defendant’s motion for a directed verdict should 
have been granted, and entered judgment for the de¬ 
fendant. The court said: 

“Since the defendant’s evidence refuted the 
charge of negligence on its part, the inference 
arising from the application of the res ipsa loqui¬ 
tur rule was completely rebutted. As there was 
no evidence of negligence and the thing causing 
the injury was not within the carrier’s control, 
the rule of res ipsa loquitur disappeared as an aid 
to decision. McGinn v. New Orleans R. & Light 
Co., 118 La. 811, 43 So. 450, 13 L.R.A., N.S., 601, 
618; Brown v. Union Pacific Railroad Company, 
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81 Kan. 701, 106 P. 1001, 29 L.R.A., N.S., 808, 
and cases cited....” (204 F. 2d at 882) 

On this appeal, however, this Court is not presented 
with any such procedural nicety. Under the law of 
Kentucky the Sixth Circuit had two chances to pass 
on whether the case should go to the jury, and hence 
could sensibly hold initially that the pleadings pre¬ 
sented an issue for trial and later that proof of the 
pleaded facts required direction of a verdict for the 
defendant. Under the law of the District of Columbia, 
however, this Court must finally determine now 
whether an unexplained disappearance from a train 
entitles the plaintiff to a jury determination of the 
railroad’s liability in damages. For it is settled in 
this jurisdiction that if the doctrine of res ipsa 
loquitur applies, the plaintiff’s case must be submitted 
to the jury no matter what evidence the defendant in¬ 
troduces. Cole v. Capital Transit Co., 90 App. D.C. 
289, 195 F. 2d 568 (D.C. Cir. 1952). It is the second 
Estepp case therefore rather than the first Estepp case 
that is in point, and on the basis of the second Estepp 
case this Court should affirm. 

The Basis of the Doctrine of Res Ipsa Loquitur Dictates 
Against Its Extension to This Case 

This Court is faced with the question of whether 
or not the doctrine of res ipsa loquitur should be ex¬ 
tended to a situation to which it has never before been 
applied in the District of Columbia, a situation in 
which practically all courts have refused to apply it. 
In the resolution of that question, the reason which 
underlies the rule of res ipsa loquitur is an essential 
criterion. This reason was well described by the late 
Professor Wigmore in the following terms: 
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“It may be added that the particular force and 
justice of the rule, regarded as a presumption 
throwing upon the party charged the duty of pro¬ 
ducing evidence, consists in the circumstances that 
the chief evidence of the true cause, whether culp¬ 
able or innocent, is practically accessible to him 
but inaccessible to the injured person.’* 9 Wig- 
more, Evidence (3d Ed. 1940) § 2509. 

Thus in situations within the doctrine of res ipsa 
loquitur the injured party could, very often, not even 
prove how he had been hurt. The facts were all avail¬ 
able to the party having exclusive control of the cause 
of the accident, and the facts could be presented to a 
court for decision only if that party was required to 
come forward and explain how the accident happened. 
It was recognized that this involved the danger of per¬ 
mitting a jury to consider situations where there was 
no proof of fault and where the emotional reaction 
of the jury would be to decide in favor of the injured 
party if permitted to do so. This was a danger, but 
it had to be weighed against the desirability of getting 
before the tribunal all the facts surrounding the acci¬ 
dent. In some jurisdictions, such as the District of 
Columbia, this danger was guarded against by strictly 
limiting the situations in which the rule was applied 
to those which satisfied the traditional requirements. 
In others, such as Kentucky, the safeguard adopted 
was that the presumption against the defendant was 
dissipated if the circumstances surrounding the acci¬ 
dent were described by the defendant and did not show 
any specific negligence. This was the rule applied in 
the Estepp cases. 

The adoption of the Federal Rules of Civil Pro¬ 
cedure with their provisions for deposition and dis¬ 
covery have changed the legal background against 
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which the extension of the doctrine of res ipsa loquitur 
must be considered. A plaintiff by exercise of his 
rights to examine all possible witnesses and to inspect 
relevant documents is enabled to discover in advance 
of trial all the facts surrounding the accident. For 
instance, this right was exercised freely in the case at 
bar. (Appellant’s App. 12) As a result of the 
rules, counsel for a plaintiff can and should know as 
much about the circumstances of his client’s injury 
or death as does the defendant. Considerations of 
justice therefore do not require that the doctrine of 
res ipsa loquitur be extended to a case of the present 
type, but all point in the other direction. If the doc¬ 
trine of res ipsa loquitur is applied in this case, the 
case will automatically go to the jury no matter what 
evidence the defendant introduces. In view of the 
emotional overtones of such a case, this means that 
railroad companies will be insurers of their passen¬ 
gers for all injuries suffered while they are passen¬ 
gers. With reference to vestibule doors it would mean 
that common carriers would, in practice, be held to a 
duty of care which could be satisfied only by placing 
a trainman on each vestibule and maintaining the ves¬ 
tibules under constant surveillance whenever the train 
was in motion. That would be a change in the sub¬ 
stantive law, which now imposes only that high degree 
of care which is consistent with the practical opera¬ 
tion of a railroad. Application of the doctrine to the 
facts recited in this opening statement would impose 
this heavy burden, notwithstanding the fact that the 
burden is not warranted by the considerations which 
led to the adoption of the doctrine of res ipsa loquitur, 
and the further fact that other courts have regularly 
rejected the doctrine in similar circumstances. The 
judgment below should be affirmed. 
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CONCLUSION 

The facts in plaintiff’s opening statement, taken 
most favorably to him, would provide a jury with a 
basis for nothing but speculation. The cause of the 
accident is not certain. If that cause he deemed the 
open door, it was not within the defendant’s control. 
The circumstances of the accident do not indicate that 
it was unlikely to occur unless defendant had violated 
a duty to the plaintiff. None of the prerequisites laid 
down by this Court for the application of the doctrine 
of res ipsa loquitur are present. The great weight of 
authority in other jurisdictions which have considered 
comparable facts is that the doctrine of res ipsa 
loquitur does not apply. The basis and justification 
for the doctrine do not warrant its extension to this 
situation, but instead dictate that it be not extended. 

For these reasons, the judgment of the District 
Court should be affirmed. 
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